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Court of Appeals of the District of Columbia 


No. 5475. 

Zoea E. Howe, Appellant, 
vs. 

The United States. 


i 

a Supreme Court of the District of Columbia. 

Criminal. No. 50402. j 

I 

United States 

l 

vs. 

Zora E. Howe. 

j 

United States of America, 

District of Columbia, ss: j 

i 

Be it remembered, that in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following paperb were filed and 
proceedings had in the above-entitled cause, to wit: 

1 Indictment. 

i 

Filed in Open Court January 20, 1931. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1931. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Zora E. Howe, otherwise known as Zora E. Flagler, 
and hereafter in this indictment designated anc| called Zora E. 
Howe, late of the District of Columbia aforesaid, on, to wit, 
the thirteenth day of October, 1930, and at the District of 

1—5475a ! 

i 
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ZORA E. HOWE VS. THE UNITED STATES. 


Columbia aforesaid, unlawfully, knowingly, designedly and 
with intent to defraud, feloniously did falsely pretend and rep¬ 
resent to one Jane D. Pierson, then and there being, that she, 
the said Zora E. Howe, was then and there one Zora E. Flagler, 
the widow of the late Henry M. Flagler, and that she, the said 
Zora E. Howe, as such widow of the late Henry M. Flagler 
would shortly come into possession of a large estate left to her 
by the late Henry M. Flagler, and that she, the said Zora E. 
Howe, upon coming into possession of the large estate as afore¬ 
said, would then and there reimburse her, the said Jane D. 
Pierson, for any and all sums of money advanced to her, the 
said Zora E. Howe, by the said Jane D. Pierson. 

By color and means of which false pretenses and representa¬ 
tions aforesaid, the said Zora E. Howe, did then and there, 
with intent to defraud, feloniously, knowingly and designedly 
obtain from the said Jane D. Pierson, a certain sum of money, 
to wit, the sum of two hundred and five dollars in money, of the 
value of two hundred and five dollars, of the money and prop¬ 
erty of the said Jane D. Pierson, which said two hundred 
2 and five dollars in money, of the value as aforesaid, the 
said Jane D. Pierson, relying upon the false pretenses 
and representations aforesaid, which she believed to be true, 
and being deceived thereby, did then and there deliver to the 
said Zora E. Howe. 

Whereas, in truth and in fact, the said Zora E. Howe, was not 
then and there the said Zora E. Flagler, the widow of the late 
Henry M. Flagler, and that she, the said Zora E. Howe, not 
being the widow of the late Henry M. Flagler would not come 
into possession of a large estate left by the late Henry M. Flag¬ 
ler, and that she, the said Zora E. Howe, did not then and there 
have any intention of reimbursing the said Jane D. Pierson, in 
the said sum of two hundred and five dollars in money, of the 
value aforesaid, or for any sum whatever, as she, the said Zora 
E. Howe, at the time of the making by her of the false pretenses 
and representations aforesaid, then and there well knew; 
against the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 


Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That the said Zora E. Howe, on, to wit, the fourteenth day 
of October, 1930, and at the District of Columbia aforesaid, 
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unlawfully, knowingly, designedly and with intent to defraud, 
feloniously did falsely pretend and represent to! the said Jane 
D. Pierson, then and there being, that she, th^ said Zora E. 
Howe, was then and there one Zora E. Flagler, the widow of the 
late Henry M. Flagler, and that she, the said Zora E. Howe, as 
such widow of the late Henry M. Flagler, woul4 shortly come 
into possession of a large estate left to her by the late Henry M. 
Flagler, and that she, the said Zora E. Howe! upon coining 
into possession of the large estate as afpresaid, would 

3 then and there reimburse her, the said Jane D. Pierson, 
for any and all sums of money advanced to her, the said 

Zora E. Howe, by the said Jane D. Pierson. 

By color and means of which false pretenses and representa¬ 
tions aforesaid, the said Zora E. Howe, did then hnd there, with 
intent to defraud, feloniously, knowingly and designedly ob¬ 
tain from the said Jane D. Pierson, a certain other sum of 
money, to wit, the sum of one hundred and ninety dollars in 
money, of the value of one hundred and ninety dollars, of the 
money and property of the said Jane D. Pierson^ which said one 
hundred and ninety dollars in money, of the value as aforesaid, 
the said Jane D. Pierson, relying upon the fals£ pretenses and 
representations aforesaid, which she believed to be true, and 
being deceived thereby, did then and there deliver to the said 
Zora E. Howe. 

Whereas, in truth and in fact, the said Zora E. Howe, was 
not then and there the said Zora E. Flagler, ttye widow of the 
late Henry M. Flagler, and that she, the said |Zora E. Howe, 
not being the widow of the late Henry M. Flaigler, would not 
come into possession of a large estate left by the late Henry M. 
Flagler, and that she, the said Zora E. Howe, did not then and 
there have any intention of reimbursing the said Jane D. Pier¬ 
son, in the said sum of one hundred and ninety dollars in 
money, of the value as aforesaid, or for any sum whatever, as 
she, the said Zora E. Howe, at the time of the making by her 
of the false pretenses and representations aforesaid, then and 
there well knew; against the form of the statute in such case 
made and provided, and against the peace anct government of 
the said United States. | 

j 

4 Third Count. 

And the Grand Jurors aforesaid, upon theiit oath aforesaid, 
do further present: 

That the said Zora E. Howe, on, to wit, the twenty-second 
day of October, 1930, and at the District of Columbia afore- 
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ZORA E. HOWE VS. THE UNITED STATES. 


said, unlawfully, knowingly, designedly and with intent to de¬ 
fraud, feloniously did falsely pretend and represent to the said 
Jane D. Pierson, then and there being, that she, the said Zora 
E. Howe, was then and there one Zora E. Flagler, the widow 
of the late Henry M. Flagler, and that she, the said Zora E. 
Howe, as such widow of the late Henry M. Flagler, would 
shortly come into possession of a large estate left to her by the 
late Henry M. Flagler, and that she, the said Zora E. Howe, 
upon coming into possession of the large estate as aforesaid, 
would then and there reimburse her, the said Jane D. Pierson, 
for any and all sums of money advanced to her, the said Zora 
E. Howe, by the said Jane D. Pierson. 

By color and means of which false pretenses and representa¬ 
tions aforesaid, the said Zora E. Howe, did then and there, with 
intent to defraud, feloniously, knowingly and designedly ob¬ 
tain from the said Jane D. Pierson, a certain other sum of 
money, to wit, the sum of five hundred dollars in money, of the 
value of five hundred dollars, of the money and property of the 
said Jane D. Pierson, which said five hundred dollars in money, 
of the value as aforesaid, the said Jane D. Pierson, relying 
upon the false pretenses and representations aforesaid, which 
she believed to be true, and being deceived thereby, did then 
and there deliver to the said Zora E. Howe. 

Whereas, in truth and in fact, the said Zora E. Howe, was 
not then and there the said Zora E. Flagler, the widow of the 
late Henry M. Flagler, and that she, the said Zora E. Howe, 
not being the widow of the late Henry M. Flagler, would 
5 not come into possession of a large estate left by the late 
Henry M. Flagler, and that she, the said Zora E. Howe, 
did not then and there have any intention of reimbursing the 
said Jane D. Pierson, in the said sum of five hundred dollars in 
money, of the value as aforesaid, or for any sum whatever, as 
she, the said Zora E. Howe, at the time of the making by her of 
the false pretenses and representations aforesaid, then and 
there well knew; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That the said Zora E. Howe, on, to wit, the twenty-second 
day of October, 1930, and at the District of Columbia aforesaid, 
unlawfully, knowingly, designedly and with intent to defraud, 
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I 

feloniously did falsely pretend and represent to |the said Jane 
D. Pierson, then and there being, that she, the! said Zora E. 
Howe, was then and there one Zora E. Flagler, th£ widow of the 
late Henry M. Flagler, and that she, the said Zora E. Howe, as 
such widow of the late Henry M. Flagler, would shortly come 
into possession of a large estate left to her by the late Henry M. 
Flagler, and that she, the said Zora E. Howe, upcjn coming into 
possession of the large estate as aforesaid, would then and there 
reimburse her, the said Jane D. Pierson, for any and all sums of 
money advanced to her, the said Zora E. Howe, by the said 
Jane D. Pierson. j 

By color and means of which false pretenses and representa¬ 
tions aforesaid, the said Zora E. Howe, did then and there, with 
intent to defraud, feloniously, knowingly and designedly ob¬ 
tain from the said Jane D. Pierson, a certain; other sum of 
money, to wdt, the sum of two hundred and fifty dollars in 
money, of the value of two hundred and fifty dollars, of 
6 the money and property of the said Jade D. Pierson, 
which said two hundred and fifty dollars in money, of 
the value as aforesaid, the said Jane D. Pierson, relying upon 
the false pretenses and representations aforesaid, which she 
believed to be true, and being deceived therebyj, did then and 
there deliver to the said Zora E. Howe. 

Whereas, in truth and in fact, the said ZorajE. Howe, was 
not then and there the said Zora E. Flagler, the widow of the 
late Henry M. Flagler, and that she, the said Zora E. Howe, 
not being the widow of the late Henry M. Flagler, would not 
come into possession of a large estate left by thq late Henry M. 
Flagler, and that she, the said Zora E. Howe, did not then and 
there have any intention of reimbursing the said Jane D. Pier¬ 
son, in the said sum of two hundred and fifty! dollars, of the 
value as aforesaid, or for any sum whatever, is she, the said 
Zora E. Howe, at the time of the making by her of the false 
pretenses and representations aforesaid, then and there well 
knew; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. j 


Fifth Count. 

And the Grand Jurors aforesaid, upon their! oath aforesaid, 
do further present: 

That the said Zora E. Howe, on, to wit, the twenty-ninth 
day of October, 1930, and at the District of Columbia afore¬ 
said, unlawfully, knowingly, designedly and with intent to de- 
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fraud, feloniously did falsely pretend and represent to the said 
Jane D. Pierson, then and there being, that she, the said Zora 
E. Howe, was then and there one Zora E. Flagler, the widow 
of the late Henry M. Flagler, and that she, the said Zora E. 
Howe, as such widow of the late Henry M. Flagler, would 
shortly come into possession of a large estate left to her by the 
late Henry M. Flagler, and that she, the said Zora E. 

7 Howe, upon coming into possession of the large estate 
as aforesaid, would then and there reimburse her, the 

said Jane D. Pierson, for any and all sums of money advanced 
to her, the said Zora E. Howe, by the said Jane D. Pierson. 

By color and means of which false pretenses and representa¬ 
tions aforesaid, the said Zora E. Howe, did then and there, with 
intent to defraud, feloniously, knowingly and designedly ob¬ 
tain from th6 said Jane D. Pierson, a certain other sum of 
money, to wit, the sum of two hundred and fifteen dollars in 
money, of the value of two hundred and fifteen dollars, of the 
money and property of the said Jane D. Pierson, which said 
two hundred and fifteen dollars in money, of the value as afore¬ 
said, the said Jane D. Pierson, relying upon the false pretenses 
and representations aforesaid, which she believed to be true, 
and being deceived thereby, did then and there deliver to the 
said Zora E. Howe. 

Whereas, in truth and in fact, the said Zora E. Howe, was 
not then and there the said Zora E. Flagler, the widow of the 
late Henry M. Flagler, and that she, the said Zora E. Howe, not 
being the widow of the late Henry M. Flagler, would not come 
into possession of a large estate left by the late Henry M. Flag¬ 
ler, and that she, the said Zora E. Howe, did not then and there 
have any intention of reimbursing the said Jane D. Pierson, in 
the said sum of two hundred and fifteen dollars in money, of the 
value as aforesaid, or for any sum whatever, as she, the said 
Zora E. Howe, at the time of the making by her of the false 
pretenses and representations aforesaid, then and there well 
knew; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

Sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

8 That the said Zora E. Howe, on, to wit, the seventh 
day of November, 1930, and at the District of Columbia 

aforesaid, unlawfully, knowingly, designedly and with intent 
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to defraud, feloniously did falsely pretend and represent to the 
said Jane D. Pierson, then and there being, that she, the said 
Zora E. Howe, was then and there one Zora E. Flagler, the 
widow of the late Henry M. Flagler, and that she^ the said Zora 
E. Howe, as such widow of the late Henry M. flagler, would 
shortly come into possession of a large estate left to her by the 
late Henry M. Flagler, and that she, the said Zora E. Howe, 
upon coming into possession of the large estate as aforesaid, 
would then and there reimburse her, the said Jane D. Pierson, 
for any and all sums of money advanced to her,; the said Zora 
E. Howe, by the said Jane D. Pierson. 

By color and means of which false pretenses and representa¬ 
tions aforesaid, the said Zora E. Howe, did then and there, 
with intent to defraud, feloniously, knowingly ijnd designedly 
obtain from the said Jane D. Pierson, a certain other sum of 
money, to wit, the sum of one hundred dollars in; money, of the 
value of one hundred dollars, of the money and property of the 
said Jane D. Pierson, which said one hundred dollars in monev, 
of the value as aforesaid, the said Jane D. Piersop, relying upon 
the false pretenses and representations aforesaid, which she 
believed to be true, and being deceived thereby^ did then and 
there deliver to the said Zora E. Howe. 

Whereas, in truth and in fact, the said Zora 
not then and there the said Zora E. Flagler, the widow of the 
late Henry M. Flagler, and that she, the said Zora E. Howe, 
not being the widow of the late Henry M. Flagler, would not 
come into possession of a large estates left by the late Henry M. 
Flagler, and that she, the said Zora E. Howe, did not then and 
there have any intention of reimbursing the said Jane D. 
9 Pierson, in the said sum of one hundred dollars in money, 
of the value as aforesaid, or for any suih whatever, as 
she, the said Zora E. Howe, at the time of the making by her of 
the false pretenses and representations aforesaid, then and 
there well knew; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

LEO A. ROVER, 

Attorney of the United States in 
and for the District of Columbia. 

i 

i 

(Endorsed:) Criminal. No. 50402. United States vs. Zora 
E. Howe, alias Zora E. Flagler. False pretenses. Witnesses: 
Jane D. Pierson, Eugene Davis, M. P. A true bill: Barton 
Ewers, Foreman. 


E. Howe, was 



8 ZOPiA E. HOWE VS. THE UNITED STATES. 

10 Supreme Court of the District of Columbia. 

Saturday, January 24", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

w Mj Mg 

^ ^ ^ ^ ^ 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail; whereupon the defendant 
being arraigned upon the indictment the reading whereof she 
specifically waives, pleads not guilty thereto, and for trial puts 
herself upon the country and the Attorney of the United States 
doth the like. 

Wednesday, April 15", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

sjc 5$C 5jc 2jc 'J* jjc jjc 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the defendant 
is guilty in manner and form as charged in the indictment; and 
thereupon the said defendant is remanded to the Washington 
Asylum and Jail. 

Saturday, April 18", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superin- 

11 tendent of the Washington Asylum and Jail and by her 
attorneys Messrs. Donohue and Samuels; and thereupon 

it is demanded of the defendant what further she has to say 
why the sentence of the law should not be pronounced against 
her and she says nothing except as she has already said; where¬ 
upon it is considered by the Court that for her said offence the 
said defendant be taken by the Superintendent aforesaid, to 
the Asylum and Jail aforesaid, whence she came, thence to the 
Penitentiary, as designated by the Attorney General of the 
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United States, there to be imprisoned for the period of three (3) 
years on each count of the indictment said sentence to run 
concurrently and to take effect from and including this date; 
and thereupon the defendant by her attorneys notes an appeal 
to the Court of Appeals of the District of Columbia in this case; 
whereupon the Court fixes the amount of bond for costs on 
appeal at One Hundred Dollars or Fifty Dollars in cash. 

Memoranda . 

May 12, 1931.—Cost Bond on Appeal, $100, approved and 
filed. 

Bill of Exceptions filed. 

Assignments of Error. 

Filed July 13, 1931. 

*$$*$** 

Now comes the defendant, Zora E. Howe, by; her attorneys, 
James A. O'Shea, John H. Burnett and Alfred Goldstein, and 
assigns for review to the Court of Appeals of the District of 
Columbia on appeal in the above entitled cause the following 
errors committed by the trial court: 

1. The Court erred in permitting the witness, Jane D. 
12 Pierson to testify that the defendant told her she was 
the owner of a Rembrandt painting which was in 
Newark, and that the said painting was valued at over $200,- 
000 . 00 . | 

2. The Court erred in permitting the witness; Jane D. Pier¬ 

son to testify as to a conversation had with defendant respect¬ 
ing a Rembrandt painting. j 

3. The Court erred in refusing to allow counsel for defendant 
to question the witness Jane D. Pierson about the Rembrandt 
painting. 

4. The Court erred in allowing the witness! Thompson to 
narrate a conversation between Thompson and the defendant. 

5. The Court erred in permitting the witness Thompson to 
state that he asked the defendant “if she was the same Zora E. 
Flagler who was arrested in New York several years ago." 

6. The Court erred in permitting the witness Thompson to 
state that in a conversation with the defendant she told him 
“that she was the same Zora E. Flagler who was arrested in 
New York several years ago but that it had nothing to do with 
this case." 
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7. The Court erred in charging the jury as follows: 

“Some evidence has been given that the defendant was 
arrested several years ago; that evidence was admissible only 
as a part of the conversation the defendant had with the 
officer; and is not admissible and should not be considered by 
you in determining the guilt of the accused of the crime with 
which she is charged.” 

8. The Court erred in sentencing and passing judgment on 
the defendant. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

! ALFRED GOLDSTEIN, 

Attorneys for Defendant. 

Service of the attached assignments of error acknowi- 
13 edged this 13th day of July, A. D. 1931. 

LEO A. ROVER, 

J. C. C., 

U. S. Attorney. 

Supreme Court of the District of Columbia. 

Monday, July 13", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

Now comes here the defendant by her attorneys Messrs. 
O’Shea and Goldstein and prays the Court to sign, and make 
a part of the record her Amended Bill of Exceptions taken 
during the trial of the case and filed on the 29th day of May, 
1931, which is accordingly done. 

Designation of Record. 

Filed July 13, 1931. 

sic s(c s|e s|e j)e 3)C * 

The Clerk will please make up the record for the Court of 
Appeals to consist of the following. 

1. The Indictment. 

2. The Plea. 


11 


I 

i 


ZOEA E. HOWE VS. THE UNITED STATES. 


3. The Verdict of the Jury. 

4. Judgment; Exception thereto. 

5. Appeal noted. 

6. Cost Bond. 

7. Bill of Exceptions submitted and signed. 

8. Bill of Exceptions. 

9. Assignments of Error. 

14 10. This Designation of Record. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

A ttorneys for \ Defendant. 


Service of copy acknowledged this 13th day of July, 1931. 

LEO Al ROVER, 

J. C. 0., 

U. $>. Attorney. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , $$: 

j 

I, Frank E. Cunningham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages num¬ 
bered from 1 to 14, both inclusive, to be a true and correct tran¬ 
script of the record, according to directions of Counsel herein 
filed, copy of which is made part of this transcript, in the case of 
the United States vs. Zora E. Howe, Criminal No* 50402, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 12th day of August, 1931. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

ByCHAS. B. COFLIN, 

Assistant Clerk. 


i 

i 




i 
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16 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 50402. 

United States 
vs. 

Zora E. Howe, alias Zora E. Flagler, Defendant. 

Amended Bill of Exceptions . 

This cause coming on for trial before the Honorable Peyton 
Gordon, Associate Justice of the Supreme Court of the District 
of Columbia and a jury on the loth day of April, 1931, the 
United States being represented by Messrs. Leo A. Rover and 
John J. Sirica, United States Attorney and Assistant United 
States Attorney for the said District of Columbia, respectively; 
the defendant being represented by F. Joseph Donahue, and 
the following proceedings were had. 

That a jury was impanelled and sworn to try the issues in the 
case. 

And thereupon, to maintain the issues on its part joined, the 
Government called as a witness Lawrence Raines, who testified 
substantially as follows: 

That he is Vice President and Treasurer of the Florida East 
Coast Railroad; that he" became acquainted with Henry E. 
Flagler about the year 1890, at which time he was employed by 
the Florida East Coast Railroad in Florida; that Henry E. 
Flagler was the founder and developer of the Florida East 
Coast Railroad and was also its President; that Henry E. 
Flagler was worth several millions of dollars and left an estate 
valued at over thirty million dollars; that he became acquainted 
with Mrs. Ida A. Flagler, the wife of Mr. Flagler, in the year 
1890; that in 1899 she was found to be of unsound mind 

17 and was committed to a sanitarium in New York State; 
that she subsequently died in June, 1930, at the sani¬ 
tarium, leaving an estate valued at over sixteen million dollars; 
that Henry E. Flagler obtained a divorce from Mrs. Ida A. 
Flagler in 1904, and shortly thereafter married Miss Lily 
Keenan, of Keenansville, North Carolina, with whom witness 
was acquainted; that Mrs. Lily Flagler died in 1916, leaving 
an estate valued at about fifteen million dollars, and that wit¬ 
ness is one of the trustees of that estate; that Henry E. Flagler 
died in 1913 at St. Augustine, Florida. Thereupon a certified 
copy of the will of Henry E. Flagler was exhibited to witness 
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and he testified that he was familiar with the original will of 
Mr. Flagler, and that this was a true copy, thereupon the 
certified copy of the will was offered and received in evidence. 
The witness further testified that he was familiar with the 
provisions of the will of Henry E. Flagler and knew the bene¬ 
ficiaries, and that under his will this defendant \^as not entitled 
to any part of Mr. Flagler’s estate; that he knows that de¬ 
fendant on trial is not the widow of Henry E. Flagler because 
of the fact that he was well acquainted with both of Mr. 
Flagler’s wives; and that this defendant is notj at this time a 
beneficiary under Mr. Flagler’s will. 

That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called one Jane D. Pierson, 
who testified substantially as follow’s: 

That she is a trained nurse and has been one for several years, 
and served during the World War; that on the night of October 
10, 1930, she was sent by a physician to the Portland Hotel in 
this city to attend one Zora E. Howre, who wias at that time 
ill; that after she was there a short w’hile this defendant told 
her that she was the widow of Henry E. Flagler of 
18 Florida; that her husband was the founder and de¬ 
veloper of the Florida East Coast Railroad, and also 
the President; that he had built several hotels in Florida and 
was worth several millions of dollars; that the estate was in 
litigation and would be settled in a few’ months, at w’hich time 
she would come into possession of over a million dollars as her 
part of the estate; that she had a large home in Montclair, 
New Jersey, on which she owed some money; j;hat witness had 
lived in Florida and knew of Henry E. Flagjler’s reputation; 
that witness believed defendant when she stated that she wras 
the widow of Henry E. Flagler; that on or abqut October 11th 
or 12th the defendant told witness that she w’as in need of 
money to pay off a loan in Montclair, New Jersey; that if 
witness would advance her some money she iw’ould be repaid 
in a short w’hile w’hen she came into possession of her portion 
of the estate; that on October 12th the witness gave to de¬ 
fendant 8205.00 in cash at the Portland Hotel in this city; that 
witness was told by the defendant that she w’as going to give 
her 850,000.00 when she received her part of the estate, and 
was going to take the invalid nephew of witness to Florida that 
winter for his health; that at the time the witness gave the 
8205.00 to defendant she believed that defendant was the 
widow of Henry E. Flagler of Florida; and that if she had be¬ 
lieved the defendant was not the widow of Henry E. Flagler of 

i 

i 

i 

i 

i 

I 

I 
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Florida, she would not have advanced her the money; that she 
borrowed this money on two of her Liberty Bonds from The 
Potomac Savings Bank at Georgetown, District of Columbia. 
The witness further testified that on October 14, 1930, she 
gave SI90.00 in cash to defendant, still believing her to be the 
widow of Henry E. Flagler, and that if she had believed the 
defendant was not the widow of Henry E. Flagler, she 

19 w'ould not have advanced her the money; that about 
October 15, 1930, the defendant stated to witness that 

she had to go to Montclair, New Jersey, to look after her home 
and asked the witness to send her by postal telegraph all the 
money that she could raise; that defendant told witness that 
before she w^ent to Newark she wanted to be certain that in 
the event she died or w^as killed she wanted witness to have 
some security so that she could be protected against the 
Flagler estate; that she insisted that witness accompany her to 
the law office of Toomey and Toomcy in this city; that wlien 
they reached the law office the witness was told to w T ait outside 
for defendant, and that shortly thereafter the defendant came 
out of the law office and handed a promissory note to the wit¬ 
ness; that the note was made payable to Jane D. Pierson in the 
amount of $1500, payable ninety days after date; thereupon 
this note was exhibited to witness and she identified the note 
as the one which w*as given to her outside of the law office on 
October 15, 1930; that the note bore the signature of Zora E. 
Flagler; whereupon said note w*as offered and received in 
evidence and shown to the jury. Witness further testified that 
the defendant told her she was the owmer of a Rembrandt 
painting, wliich w r as in New r ark, and that said painting w r as 
valued at over S200,000.00; thereupon counsel for defendant 
objected to any conversation had with respect to a Rembrandt 
painting and moved to strike out all of the testimony relating 
to the Rembrandt painting, wliich motion w r as granted by the 
Court, and the jury was told to disregard the testimony relat¬ 
ing to the Rembrandt painting. While defendant’s counsel 
was cross-examining the witness, he asked her a question about 
the Rembrandt painting, whereupon counsel for the govern¬ 
ment objected on the ground that the testimony had been 
stricken out on the motion of the defense counsel and that it 
w’ould not be proper to allow defense counsel to question the 
witness about the painting after the testimony had been 

20 stricken out by the Court. Thereupon the Court sus¬ 
tained this objection and defense counsel noted an ex¬ 
ception. The witness further testified that defendant left for 
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Newark about October 17th, at which time defendant told 
witness to send her all the money she could obtaih and to send 
it by Postal telegraph; that on or about October! 21st, witness 
borrowed about $50.00 on her insurance policy from the 
Veterans Bureau and went to the Postal telegraph office at 
Fifteenth Street and New York Avenue, Northwest, in this 
city, and sent this money to the defendant who wps in Newark, 
New Jersey. Thereupon the witness was shofwn a receipt 
issued by the Postal telegraph company on October 21st, 1930, 
in the amount of $50.00, and also a receipt issued by the 
Veterans Bureau showing that witness had borrowed the money 
on her policy. Witness identified both exhibits and they were 
offered and received in evidence. Witness testified further 
that as a result of a telegram which she received from the de¬ 
fendant on the night of October 21st, the fallowing day, 
October 22, 1930, she sent the sum of $750.00 to rthe defendant 
in Newark, and that this money was also sent by Postal tele¬ 
graph; that before she sent the money on this occasion she went 
to the Security Savings and Commercial Bank iri this city and 
borrowed $500.00, for which she gave her promissory note. 
Thereupon the witness identified the note and the receipt given 
to her by the Postal telegraph company in the amount of 
$750.00, which were both offered and received in evidence; that 
she received several telegrams from the defendant between 
October 22nd and October 29th, and that on I October 29th 
witness went to the Postal telegraph office in this city and sent 
to the defendant who was in Newark, New Jersey, the sum of 
$215.00. Thereupon the witness was shown a receipt issued 
by the Postal telegraph company in the amount of $215.00, 
and she identified the same as the one she received on October 
29th from the Postal telegraph company! This receipt 
21 was offered and received in evidence; that on Novem¬ 
ber 1st witness sent to defendant by Pcjstal telegraph 
the sum of $65.00 and identified a receipt for this sum, which 
was offered and received in evidence; that at no time did the 
defendant tell the witness where she was living ii} Newark; that 
on November 6th she sent the sum of $25.00 to defendant who 
was in Newark, and identified a receipt issued by the Postal 
telegraph company in this city for that amoupt, which was 
offered and received in evidence; that as the result of telegrams 
received from the defendant the witness went to Newark on 
November 7th; that she was to meet the defendant in the main 
office of the Postal telegraph company in Newark; that when 
she arrived at the office of the telegraph company in Newark 
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the defendant was not there; that after waiting for defendant 
for some time at the office she appeared; that the defendant 
told her at this time that the reason she wanted witness to come 
to Newark was that she wanted to show witness her home in 
Montclair, New Jersey; that defendant told her to stay at the 
Robert Treat Hotel that night and that she would meet witness 
in the morning, at which time she would show her her home; 
that defendant did meet witness at the hotel the next morning 
and told her that the reason she could not show witness her 
home at that time was because her husband was there and that 
if he learned that she was obtaining money from witness he 
would be angry; that defendant told witness she needed more 
money and witness at that time gave her $100.00; that de¬ 
fendant told witness she would meet her in Washington in a 
few days; that witness came back to Washington on the same 
day; that on each of the occasions that witness gave the money 
to defendant she believed that defendant was the widow of 
Henry E. Flagler of Florida; that a few days after witness’s 
arrival in Washington she learned that defendant was not the 
widow of Henry E. Flagler; that she obtained a warrant for the 
arrest of this defendant; that she talked with the defendant 
after her arrest and defendant still insisted that she was 
22 the widow of Henry E. Flagler. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Selma Robin¬ 
son, who testified substantially as follows: 

That she was employed by the Postal Telegraph Company 
and was so employed during the months of September and 
October, 1930, and for some time prior thereto; that she has 
seen the defendant in the office on numerous occasions; that on 
one or two occasions when she talked with defendant, the de¬ 
fendant told her that she was the widow of Henry E. Flagler of 
Florida, and that her husband was the President of the Florida 
East Coast Railroad; that defendant has signed the name of 
Zora E. Flagler to different telegrams which she has sent from 
the office; that Miss Jane Pierson had sent money to Newark 
on several occasions; that she was the one who received the 
money from Miss Pierson, and that she could identify the 
several receipts which were in evidence; thereupon witness 
identified the receipts. 

That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called one Bernard W. 
Thompson, who testified substantially as follows: 
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That he was a member of the Metropolitan Police Depart¬ 
ment in this city, and assigned to Detective Headquarters; 
that he arrested the defendant at the Portland Hotel during 
November, 1930; that he brought the defendant to the Detec¬ 
tive Bureau; that he asked the defendant if she wished to make 
any statement; that she replied that she did; that he warned 
the defendant that anything she said would bej used for or 
against her; that after advising defendant of her rights she said 
she would make a statement; that defendant admitted she 
obtained the money from Miss Pierson and said that she had 
given her a note for $1500.00; that witness then asked the de¬ 
fendant if she was the widow of Henry E. Flagler of 
23 Florida; that defendant replied that she w^s his widow; 

that witness asked defendant when and where she was 
married to Flagler, to which question she replied ithat she was 
married to Henry E. Flagler in Washington in 1907; that wit¬ 
ness asked defendant if she was the same Zora Ei Flagler who 
was arrested in New York several years ago. 

| 

(Mr. Donahue:) We object to this part of the conversation. 

(Mr. Sirica:) We are not offering this testimony as going to 
prove other offenses, but it is offered as part of the statement 
defendant made to the officer. ! 

(The Court:) I cannot admit parts of the statement made by 
defendant and deny certain other parts. I believe that all of 
the conversation defendant had with the officer should be ad¬ 
mitted. I will instruct the jury at the proper time that this 
testimony is not admitted for the purpose of proving prior 
offenses, but it is admitted as part of the conversation she had 
with the officer. I will allow you an exception. 

• i 

That defendant replied that she was the same Zpra E. Flagler 
who was arrested in New York several years a^o, but that it 
had nothing to do with this case; that defendant stated that 
she was one of the heirs of the Flagler estate and that she had a 
large sum of money coming to her in a short time!; that she told 
Miss Pierson that she was the widow of Henry Ej. Flagler. 

That then and thereupon, to maintain the issues on its part 
joined, the Government called as a witness Maude Rynex, 
who testified that she is a clerk in the Marriage License Bureau, 
that she had been employed as clerk there for a number of 
years; that at the request of the United States Attorney’s office 
she made a search of the records of the License Btireau to ascer¬ 
tain whether or not a marriage license was issued in this city 
to one Henry E. Flagler during the year of 1907; that the 
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records show that no marriage license was issued to 

24 Henry E. Flagler during that year. 

That then and thereupon counsel for Government 
announced it rested. That then and thereupon counsel for the 
defense rested. 

Thereupon the Court charged the jury, and along with the 
general charge, stated to the jury that they were not to draw 
any presumptions or inferences from the failure of the de¬ 
fendant to take the stand, which was her constitutional right 
and that she was not compelled to take the stand or offer any 
defense; that the jury should not convict the defendant unless 
they believed beyond a reasonable doubt that she is guilty of 
this crime. Some evidence has been given that the defendant 
was arrested several years ago; that evidence was admissible 
only as a part of the conversation the defendant had with the 
officer, and is not admissible and should not be considered by 
you in determining the guilt of the accused of the crime with 
which she is charged. You should not convict her unless you 
are satisfied beyond a reasonable doubt that she is guilty of the 
crime charged in the indictment. 

And thereupon the jury retired and thereafter rendered its 
verdict. 

All of which exceptions, as stated in the foregoing amend¬ 
ments to the bill of exceptions, were duly noted by the Court 
at the time the same were severally taken, and said exceptions 
are signed as the several exceptions taken at the trial, this 13th 
day of July, 1931, nunc pro tunc. 

PEYTON GORDON, 

Justice. 

25 Service of copy of amendments to bill of exceptions 

acknowledged this—day of-, A. D. 1931. 


Attorney. 

26 [Endorsed:] Criminal. No. 50402. United States vs. 

Zora E. Howe, alias Zora E. Flagler. Amended bill of 
exceptions. James A. O’Shea, John H. Burnett, Alfred Gold¬ 
stein, 402 6th, N. W., attorneys for defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5475. Zora E. Howe, appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed Aug. 25, 1931. 
Henry W. Hodges, Clerk. 
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ifn life- fflnurt of Appeals 

OF THE DISTRICT OF COLUMBIA. ! 

I 

October Term, 1931 


No. 5475 


ZORA E. HOWE, APPELLANT, I 

vs. 

THE UNITED STATES. 


Appeal From the Supreme Court of the District 

of Columbia. ! 


STATEMENT OF FACTS 

i 

Zora E. Howe, appellant, hereinafter called defendant, 
was indicted for false pretenses. The indictment was in 
six counts. Defendant was convicted on all ^ix counts 
and was sentenced to the penitentiary for thtee years. 
(R. 8.) From this judgment defendant now appeals. 

The indictment charged that defendant obtained the 
total sum of SI,460 at different times and ip different 
amounts from Jane D. Pierson. The false; pretense 
charged was that defendant represented herself to be 
entitled to a large estate left to her by Henry M. 
Flagler. (R. 1-7.) 

Evidence was offered to show defendant, was not 
entitled to any portion of the Flagler estate. (R. 12-13.) 
Further evidence was offered to show that defendant 
obtained the sums of money charged upon the repre- 

572 - 1—1 
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sentation of being entitled to a portion of said estate. 
(R. 13-16.) 

Thereupon the government called a police officer, one 
Thompson, who testified that he arrested defendant 
and defendant in addition to admitting that she obtained 
81,500 from Jane Pierson, said she gave a note therefor 
and that she was the widow of said Flagler. (R. 16-17.) 

Thompson then stated that he “asked defendant if 
she was the same Zora E. Flagler who was arrested in 
New’ York several years ago. Over the objection and 
exception of defendant’s counsel, Thompson was per¬ 
mitted to testify that defendant said “she was the same 
Zora E. Flagler who was arrested in New York several 
years ago, but that it had nothing to do with this case.” 
(R. 17.) 


ASSIGNMENTS OF ERROR 

The Court erred in allowing the witness Thompson to 
narrate a conversation between Thompson and the de¬ 
fendant. 

The Court erred in permitting the witness Thompson 
to state that he asked the defendant “if she was the same 
Zora E. Flagler who was arrested in New York several 
years ago.” 

The Court erred in permitting the witness Thompson 
to state that in a conversation with the defendant she 
told him “That she was the same Zora E. Flagler who 
was arrested in New York several years ago but that it 
had nothing to do with this case.” 

The Court erred in sentencing and passing judgment 
on the defendant. 

Chebithes vs. Price, Sfl^App. D. C. 212, was an action 
for damage for an assault. Mr. Justice Van Orsdell, 
speaking for the court, said: 

“It is unnecessary to recite the circumstances 
disclosed by the evidence in this case. A witness 
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for the defendant was asked on cross-exaknination 
if he had not been indicted for the ;crime of 
forgery in Philadelphia, to which objection was 
interposed, overruled, and exception taken, and 
the witness was compelled to answer thait he was. 
Error is assigned on the admission of this evidence. 
• • • • • • ! • • 
“The record furnishes no room for holding that 
the foregoing error is harmless. 

• • • • • • ! • • 
“The judgment is reversed . . 

i 

! 

Crawford vs. U. S., 59 App. D. C. 356, was ja murder 
case, wherein the Government proved that defendant 
was on a trip to Maryland to hijack some liquor on the 
night of the murder. The Court reversed the case for 
proof of the intent to commit a separate and distinct 
offense. The Court said, p. 358: i 

“. . . The error in the admission of this 

evidence consists in placing the reputation of the 
defendant in issue on a matter not relajted to the 
commission of the crime of which defendant was 
convicted. In a criminal trial no one:can place 
the reputation of a defendant in issue but the 
defendant himself.” j 

In Billings vs. U. S., 42 App. D. C., 413,! 414, Mr. 
Justice Robb, speaking for the Court, stated the facts 
to be as follows: 

• i 

“In the opening statement the assistant district 
attorney, over the objection of the defendant, 
told the jury that when the defendant was 
arrested he gave the name of James C- Billings, 
and that after he had been taken to pblice head¬ 
quarters a photograph was shown him by a 
detective, who asked him whether it was his 
photograph; that when he answered! ‘No,’ the 
detective said; ‘You certainly have a double then; 
that certainly is your photograph. . I. . You 
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are Jack Arthur, and it is no wonder that you 
deny your identity. 7 This detective was called 
by 1 the government as a witness, and testified 
that he asked the defendant whether he had ever 
been arrested, and that defendant answered in the 
negative. Counsel for the defendant moved that 
this be struck out, but after a colloquy with the 
court consented to let the answer stand ‘for the 
time being. 7 The witness then testified that, 
after the defendant's picture had been taken at 
police headquarters, a picture was handed the 
witness ‘by one of the men in the gallery, 7 which 
the witness exhibited to the defendant, and that 
the witness said: ‘What have you got to say now? 
Do you still say that you have never been arrested 
before? 77 that the witness did not answer. To this 
objection w^as made, and, the ruling being adverse, 
an exception was noted. The assistant district 
attorney then said to the witness: ‘Do not state 
the character of the picture or anything relating 
to this picture, or if there was a record do not 
refer to it, but just testify as to the conversation 
you had with him with reference to the picture. 
You say that he denied that it w~as his picture? 
Is that correct? 77 The witness answered: “No, 
he did not deny that that was his picture. He 
denied in No. 1 station that he had ever been 
arrested before, and when his picture was pro¬ 
duced I held it up in front of him and I said, 
“Do you still insist that you have never been 
arrested before? 77 The witness was then asked 
whether the defendant answered the question, 
and replied: ‘He then said that he had no state¬ 
ment to make, but my reply to him was . . . 7 

The assistant district attorney then said, ‘Never 
mind that, 7 but counsel for the defendant said, 
‘Let us have it all. 7 The witness then proceeded 
to state what he had said to the defendant. 

“The defendant did not testify, and there w r as 
no evidence before the jury as to his identity, 
other than the statement he made, immediately 
following his arrest that his name was Billings. 77 
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In reversing this case because of this testimony the 
Court said, p. 415: j 

“The identity of the accused was not in ibsue at 
the trial, and it was not competent for the govern¬ 
ment to prove that, under another name, Tie had 
committed another and independent crime,. And 
yet such was the trend and substantial effect of 
the evidence of this detective. While, generally 
speaking, it is competent to show that; at or 
about the time of the crime the accused told 
falsehoods about himself—for instance by! giving 
false reasons for his presence in the town where 
the crime was perpetrated (State vs. Lambert, 
104 Me. 394, 71 Atl. 1092, 15 Ann. Cas! 1055; 
State vs. Jennings, 48 Or. 483, 87 Pac. ^24, 89 
Pac. 421),—such testimony, to be admissible 
must indicate a consciousness of guilt of the 
crime charged; in other words, that when Charged 
with the commission of the particular cririie the 
accused sought to avoid the charge by uttering 
falsehoods. Such testimony is admissible, as is 
testimony of flight, when received as a circum¬ 
stance having a tendency to prove guilt. So, 
too, it is permissible to show that one knowing 
that he was suspected of a crime fled arid lived 
in disguise, under an assumed name. State vs. 
Chase, 68 Vt. 405, 35 Atl. 336. But wei fail to 
perceive how the denial by the defendant^ at the 
time of his arrest, that he had previously been 
arrested could be said to indicate a consciousness 
of committing this robbery, even although the 
government had followed up that testimony 
with proof that he had been thus arrested under 
another name. ! 

“In the present case it is not unlikely that the 
result would have been the same had the inad¬ 
missible testimony been excluded, but wej cannot 
assume that it w’ould have been. It clearly ap¬ 
pearing that this testimony was prejudicial to the 
defendant, it is our duty to reverse the judg¬ 
ment, to the end that he may have a fair land im¬ 
partial trial. It is so ordered. Reversed. ” 


! 

i 
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In Hatchett vs. U. S., 54 App. D. C. 43, 44, the Court 
through Mr. Justice Robb said: 

“Among the witnesses for the government -were 
two police officers, who, over the objection and 
exception of the appellant, were permitted to 
testify to a conversation with appellant subse¬ 
quent to his arrest, in w’hich he at first denied, but 
finally admitted, that he had been arrested before in 
Philadelphia under another name. One of these 
officers, Mr. Wilson, testified in part as follows: 

“ ‘I asked him what was his right name and he 
said, “John Hatchet;” and I asked him if he had 
ever been arrested, and he said he had not/ 
That after appellants finger prints had been taken 
he was again questioned at police headquarters. 

“Concerning this second examination, Wilson 
testified: 

“ ‘He (Hatchet) said he had been arrested 
in Philadelphia under the name of John Brown, 
and at that time he lived in the 800 block of 
Twenty-fourth Street Northwest, 813 or 815. 
I think that was after I told him seomthing else 
that I had discovered. That was the second 
conversation.’ 

“Witness was then asked, ‘What did he (appel¬ 
lant) say he had been arrested for, if anything, in 
Philadelphia?’ and replied, ‘I believe it was for 
larceny.’ 

“Officer Embrey, who was present wdien these 
examinations occurred, testifying, as did Officer 
Wilson, over the objection and exception of the 
appellant, said in part: 

“ ‘He (Hatchet) denied that he had ever been 
arrested before, and the photographer got a 
picture by the name of John Brown out of the 
gallery.’ That after obtaining this picture the 
officers took appellant into the inspector’s office, 
where the picture was showm him, ‘and the in¬ 
spector told him there he was under the name of 
Browm, and the finger prints compared and 
everything, and finally he admitted it was him.’ 

“Appellant did not testify.” 
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The Court after quoting from Billings vs. U.-jS., 42 
App. D. C. 413, and Ryan vs. U. S., 26 App. D. jC. 74, 
said, p. 45: 

“The foregoing decisions are determinative of 
the question here. There was no issue ■ as to 
appellant’s identity; he did not testify, and ^et the 
government was permitted to place before the 
jury evidence tending to show that he was la man 
with a criminal record. While there may have 
been, and probably was, competent evidence 
warranting conviction, it w^ould be going!far to 
say that appellant was not prejudiced by the 
admission of this incompetent evidence. He was 
entitled to a fair and impartial trial, and that he 
could not have, after it was made to Appear, 
through the introduction of incompetent evidence, 
that his picture adorned the rogues’ gallery, in 
connection with his arrest in Philadelphia for a 
similar offense; in other w r ords that, with criminal 
propensities, he had operated elsew r here andj under 
another name. 

“The judgment must be reversed, and ja new 
trial rewarded. 

“Reversed.” ! 

In P. vs. Steinkraus, 291 Ill. 283, (126 N. E. 202), the 
Court held that the admission of a confession, w^herein 
defendant admitted planning other crimes, was| error, 
even if offered to corroborate part of a conversation. 

To same effect: 

I. Elliot on Evid., Sec. 293; 

I. Greenleaf on Evid. (16th Ed.) Se|c. 218; 

3. Encyc. of Evid., 324; 

II. Wharton on Crim. Evid. (10 Ed.) 688. 

| 

The same rule is followed in Com. vs. Wilson, 186 Pa. 
St. 1, 22: 

7 i 

“. . . But Wilson’s statements in regard to 

crimes committed at other times, at other; places, 
and upon other persons, having not the ledst con- 


i 

i 

I 

i 
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nection with the killing of Bonnecke, were not 
admissible against the defendant in this case. 
They served to blacken his character, to arouse 
indignation against him in the minds of the 
jurors and to show him to be a monstrous criminal 
who was capable of any crime on the calendar; 
but they threw no light on the question the jury 
had to determine. 

“. . . but the general rule as we have 

stated it above is recognized in all these cases and 
text books. Many cases in support of it are cited 
in 6 Am. & Eng. Encyc. of Lavr (2 Ed.) p. 533.” 

The Courts of New York follow the same doctrine. 
In P. vs, Loomis, 178 N. Y. 400 (70 N. E. 919), the 
Court reversed the Appellate Division’s opinion, holding 
that an entire conversation, wherein defendant admitted 
other bffenses, was inadmissable. The Court there sets 
forth a full resume of this doctrine. 

This case should be reversed. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Appellant, 
















In the Court of Appeals of the District of 

Columbia 
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October Term, 1931 


No. 5475 

Zora E. Howe, alias Zora E. Flagler, appellant 

I 

v. 

i 

United States of America, appellee j 

i 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

The appellant, hereinafter called the defendant, 
was convicted of obtaining money by fals£ pre¬ 
tenses, and sentenced to the penitentiary for three 
years. From this judgment defendant appeals. 

The evidence produced established that on^ Jane 
D. Pierson, a trained nurse, was sent by a physician 
on the night of October 10th, 1930, to the Portland 
Hotel in this city to attend the defendant, Zora E. 
Howe (R. 13) ; that after she attended the defend¬ 
ant a short while she was told by the defendant that 
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she was the widow of Henry E. Flagler, of Florida; 
that her late husband was the president and 
founder of the Florida East Coast Railroad, had 
built several hotels in Florida, and was worth sev¬ 
eral million dollars. The defendant stated to Jane 
Pierson that the Flagler estate was in litigation 
and would be settled within a few months, at which 
time she would come into possession of over a mil¬ 
lion dollars as her part of the estate. The proof 
further showed that Jane Pierson had lived in 
Florida and knew of the extensive holdings of 
Henry E. Flagler. 

The evidence disclosed that the defendant stated to 
the complainant that she had a large home in Mont¬ 
clair, New Jersey, on which she owed some money, 
and that if complainant would advance her some 
money, she would be repaid as soon as she came into 
possession of her portion of the Flagler estate. 
The testimony further showed that Jane Pierson 
believed that the defendant was the widow of Henry 
E. Flagler, of Florida, and that as his widow she 
was entitled to a part of his estate. Believing 
these representations she advanced the defendant 
about $1,600 which was given to her in different 

i 

amounts at different times. Defendant also told 
Jane Pierson that she was going to take her invalid 
nephew to Florida for his health. (R. 13.) The 
proof also showed that if Jane D. Pierson had not 
believed that the defendant was the widow of Henry 
E. Flager she would not have advanced her the 
money; that after the defendant received some of 
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the money she insisted on giving the complainant 
a note made by her in the amount of $1,500 so that 
if anything happened to her while she was in New 
Jersey the complainant would be protected against 
the Flagler estate. The note was given to the! com¬ 
plainant and signed Zora E. Flagler. (R. 14-15.) 

The evidence established that the defendant was 
not the widow of Henry E. Flagler and was not an 
heir of the Flagler estate. Thereupon the Govern¬ 
ment rested its case. Defendant did not take the 
stand and offered no evidence. I 


ARGUMENT 

i 

I 

I 

Counsel for the appellant contend that the | court 
erred in permitting the witness Thompson, a detec¬ 
tive, to testify to a conversation he had with the 
defendant after her arrest; that the court erred in 

i 

permitting the witness Thompson to state that he 
asked the defendant if she was the same Zara E. 
Flagler who was arrested in New York several 
years ago, and that the defendant stated that she 
was the same Zora E. Flagler who was arrested in 
New York several years ago but that it had nothing 
to do with this case. 

In order to determine whether or not thi^ was 
error, the whole conversation that witness had with 
defendant should be stated. 

The record discloses that the following occurred 
(JR. 16-17): I 





4 


Bernard W. Thompson testified that he was a 
member of the Metropolitan Police Department, 
assigned to Detective Headquarters; that he arrested 
the defendant at the Portland Hotel during the 
month of November, 1930, and brought her to De¬ 
tective Headquarters; that he asked her if she 
wished to make a statement and she replied that 
she did; that he warned the defendant that any¬ 
thing she said would be used for or against her; 
that after advising her of her rights she saidthatshe 
would make a statement; that defendant admitted 
that she obtained the money from Miss Pierson and 
also said that she had given her a note for $1,500; 
that witness then asked the defendant if she was 
the widow of Henry E. Flagler, of Florida; that 
witness replied that she was his widow; that witness 
asked defendant when and where she was married 
to Flagler, to which question she replied that she 
was married to Henry E. Flagler in Washington 
in 1907; that witness asked defendant if she was the 
same Zora E. Flagler who was arrested in New 
York several years ago. (Thereupon the follow¬ 
ing occurred:) 

Mr. Donohue. We object to this part of 
the conversation. 

Mr. Sirica. We are not offering this testi¬ 
mony as going to prove other offenses, but it 
is offered as part of the statement defendant 
made to the officer. 

The Court. I can not admit parts of the 
statement made by defendant and deny cer- 
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i 

tain other parts. I believe that all of the 
conversation defendant had with the officer 

i 

should be admitted. I will instruct th4 jury 
at the proper time that this testimony ^ls not 
admitted for the purpose of proving prior 
offenses, but it is admitted as part Of the 
conversation she had with the officer. I will 
allow you an exception. (R. 17.) 

The defendant replied that she was the same 
Zora E. Flagler who was arrested in New York 
several years ago, but that it had nothing to do with 
this case; that defendant further stated that she 
was one of the heirs of the Flagler estate and that 

i 

she had a large sum of money coming to he^ in a 
short time; that she told Miss Pierson that she was 
the widow of Henry E. Flagler. (R. 17.) | 

The record discloses (R. 18) that the court 
charged the jury as follows: 

Some evidence has been given that the de¬ 
fendant was arrested several years ago!; that 
evidence was admissible only as a part fff the 
conversation the defendant had with the 
officer, and is not admissible and should not 
be considered by you in determining the guilt 
of the accused of the crime with which |she is 
charged. You should not convict her unless 
you are satisfied beyond a reasonable doubt 
that she is guilty of the crime charged in the 
indictment. 

It is respectfully submitted that the court did not 
err in admitting the entire conversation th^t the 
defendant had with the officer. 


i 
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Underhil] on Criminal Evidence, Section 147 a, 
Page 281-282: 

The confession may be given in evidence 
for the accused as well as against him. The 
whole of what was said should be put in evi¬ 
dence by the prosecuting officer, and if he 
shall refuse or neglect to do so, the accused 
has the right to prove the part omitted which 
mav be favorable to him, and the confession 
may be wholly rejected by the jury if it is 

not believed bv them. 

•/ 

In the case of Funk v. United States, 16 D. C. 
Appeals, 478, the defendant was convicted of 
murder. The fourth assignment of error relates 
to the admission of certain evidence over the objec¬ 
tion of the defendant. On pages 491, 492, and 493 
the following occurred. The Government offered 
one James McFeelv as a witness, who testified sub- 
stantially as follows: 

That he was a constable at Altoona, 
Penna., in September, 1898; that on the 
second day of that month he arrested defend¬ 
ant—known to him as Edward Bald—upon a 
warrant for some minor offense, the nature 
of which was not stated. He took him to 
Altoona from Hollidaysburg, a distance of 
six miles, for preliminary hearing. In the 
course of conversation defendant said to 
witness, “Mack, you are a pretty good fellow. 
Do you do any work outside of Pennsyl¬ 
vania?” Witness said, yes, and asked why 
he had made the inquiry. Defendant said 
that he knew where a man was for whom a 
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reward had been offered. He further said 
the man would be hard to take; that ljie had 
killed a man for his money in some pldce not 
a thousand miles from Philadelphia!; that 
the deceased had been killed in a hallway 
or back room of his house with an axe, and 
that the murderer had secured about $1,600. 
He further said that when he got out;of the 
present scrape they could arrest the mur¬ 
derer and divide the reward. He theh asked 
witness if he had seen anv circulars dfescrib- 
ing such an offense, and upon witness 
answering no, inquired if they kept such 
things in the mayor’s office. To this witness 
answered, yes. There were circulars posted 
on the walls of the mayor’s office, ancji after 
arriving at the city hall defendant requested 
witness to take him there to see theih. He 
did so, and defendant inspected them, j Wit¬ 
ness did not look over the posters. Defend- 
ant said he did not see the one he was looking 
for. Defendant's case was put off for ten 
days, and witness returned with him to Hol- 
lidaysburg. The places were connected by 
two separate street car lines, and jit was 
necessary to cross a small park from! one to 
the other. Witness had secured defendant 

i 

by fastening a handcuff upon his wrist and 
slipping its fellow upon his own. [Whilst 
waiting for the ear on the edge of the park 
defendant asked witness to walk up tljie road 
a little way, as he did not want to stand there 
with the handcuff on. They walked up the 
road, letting one car pass them. Aftkr they 
had gotten in the second car defendant said 


i 
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to witness, “What do you suppose I had a 
notion to do with you?” Witness answered 
that he did not know, and further said, 
“What had you a notion to do with me?” 
Defendant said his notion had been to kill 
him. To this witness said, “You would be 
a fool to kill me to get away from a charge 
like this.” He then asked defendant, 
“What would you have done? How would 
you have gotten loose?” All that he could 
remember of defendant’s reply was, “If I 
had gotten the handcuffs loose”— 

How defendant got out of his “scrape” 
does not appear, but he left the place shortly 
after, and was finally arrested in Columbia, 
Missouri, where he called himself Conlv. 

Defendant objected to the last conversa¬ 
tion stated above as occurring on the street 
car, on the ground that it was “not material 
to this case,” and reserved his exception 
when overruled. 

It has been contended on the argument 
that this evidence tended to show a separate 
offense, or contemplated offense, distinct 
from that of the trial and shedding no light 

thereon, and that it could have been intro- 

/ 

duced for no other purpose than to show to 
the jury the character of the defendant, 
when that character had not been put in issue 
by him. 

Had this been the purpose, the admission 
of the evidence would have been error; but 
the Government claims that it was offered 
as part of the evidence of defendant’s 
flight, concealment of identity, and con- 
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tinued effort to escape arrest, and the bill 
of exception contains no recital of a Specific 
ground of objection or admission. [If the 
evidence was admissible for the purpose 
claimed by the Government, it can n6t mat¬ 
ter that incidentally it may have injuri¬ 
ously affected the character of the defend¬ 
ant with the jury. The defendant could 
have asked a special direction or instruction 
to the jury limiting its consideration to the 
purpose of admission strictly. He ; did in 
fact ask such an instruction at a later stage 
of the case, having particular reference to 
facts showing other offenses, testified to in 
his own examination as a witness, and the 
same was granted by the court. 

i 

McHenry v. United States, 51D. C. Appeals 119: 
The defendant was indicted for the murder of a 
police officer who was attempting to arrest him for 
a homicide which had been committed about an 
hour before. He was tried, convicted, and sen¬ 
tenced to be executed. 

Testimony was admitted over the objec¬ 
tion of the defendant which tended to show 
that, about an hour before the killing of the 
officer, the defendant had killed and robbed 
one Mulcare, a merchant, in his place of 
business, in this city. For the purpose, as 
stated, of preventing the details of the crime 
from getting to the jury, the defendant of¬ 
fered to admit that at the time of the shoot¬ 
ing of the officer he was suspected of having 
committed a felony, that the officer knew it, 
and that he had a right to arrest him. He 
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also moved to strike out so much of his con¬ 
fession as related to what occurred in the 
Mulcare store at the time of the robbery. 
The offer was rejected and the motion over¬ 
ruled. These actions of the court are as¬ 
signed as the second group of errors. 

The Court said this, on page 125: 

Nor do we think the court erred in refus¬ 
ing to strike out the part of defendant’s 
confession relative to the Mulcare killing. 
It had, for the reasons just given, a legiti¬ 
mate bearing upon the question of motive. 

And on page 123: 

Before the testimony was received the 
court warned the jury that it must be con¬ 
sidered only on the question of motive, 
and that they must not deduce from the fact 
that he (the defendant) had shot Mulcare, 
he was guilty of shooting the officer. 

In the case of Billings v. United States, 42 D. C. 
Appeals, and the case of Hatchett v. United States, 
54 D. C. Appeals, cited by appellant in his brief, 
the court at no time charged the jury what weight 
they were to give to the statements made to the of¬ 
ficers wherein the defendants admitted prior of¬ 
fenses. 

People v. Armstrong, 299 Ill. 349-50. Arm¬ 
strong was convicted of burglary. The court ad¬ 
mitted in evidence a paper signed and sworn to by 
the defendant on November 8, 1920, confessing his 
participation in the burglary and stating that he 
went with Heitt to the place in an automobile and 


I 


11 

stayed in the car to watch and to blow the horn if 
anyone came to the house; that Heitt went into 
the house and came back with a black bag and gave 
defendant $10 for his share of the jobj It is 
claimed that the admission of the statement was 
error because it was obtained by threats $nd be¬ 
cause it confessed taking part in another burglary 
at Virginia, Illinois. 

It has been held that a confession is adinissible 

i 

even though it includes the admission of another 
independent crime not separable from a competent 
confession. (Gore v. People, 162 HI. 259; Wis- 
trand v. People, 218 Ill. 323.) 

The defendant was entitled to a cautionary in¬ 
struction if desired, but it was not error to admit 
the statement. 

i 

Gore v. People, 162 Ill. 259-66: James Gore was 
convicted of murder. Defendant went to the home 
of “Buck” Gore, a relative of his, and ^fter re¬ 
counting to “ Buck ” Gore and his family! various 
crimes he had committed, such as stealing cattle, 
hogs, and horses, he declared he knew wlio killed 
John Scarlett. “ Buck ” Gore then admonished 

i 

i 

him not to tell him anything about it, and reminded 
him that on a previous occasion defendant had 
confessed a crime to him and that he was! made a 

i 

witness against defendant on the trial! of the 
charge. 

Notwithstanding this, defendant said that he, 
Bent Gore, and John Martin killed Jolpi Scar¬ 
lett. Objection was made to the admission of evi- 
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deuce showing defendant made statements as to the 

commission bv him of other crimes than that for 

«/ 

which he was on trial. Evidence of confession of 
other crimes is not admissable as a substantive fact. 
But it appears when the confession by defendant 
as to the crime charged was made he also admitted 
in the same conversation that-he had committed the 
other crimes referred to, and when the witness was 
called upon to give defendant’s confession, he 
stated all defendant said at the time as a part of 
an inseparable admission or confession. The court 
correctly instructed the jury as to the purpose for 
which such statements were admitted, and cau¬ 
tioned them not to consider the statements as to 
other crimes as evidence of the commission of the 
crime charged. Judgment affirmed. 

State v. Underwood, 75 Mo. Appeal Reports 
236: 

But where the testimonv relates to a con- 
versation of the accused, wherein he admits 
the commission of a homicide, with which 
he is charged, and also in the same conversa¬ 
tion makes admissions of another crime, it is 
proper and competent to give evidence of 
the whole conversation. 

State v. Knapp, 70 Ohio State Reports 380: The 
defendant was tried and convicted of murder in 
the first degree. The victim of the murder was 
his wife, Hannah G. Knapp. The State offered a 
written confession, which as as follows (P. 382) : 

Confession of Alfred A. Knapp. On June 
21,1894, I killed Emma Littleman in a lum- 
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ber yard in Gest Street, Cincinnati. And 
on August 1, 1894, I killed Mary Eckert in 
Walnut Street, opposite the Y. Ml C. A. 
building in Cincinnati. And August 7, 
1894, I killed my wife Jennie Knapp under 
the canal bridge at Liberty Street and threw 
her in the Canal in Cincinnati. And in 
July, 1895, I killed Ada Gebhart in ilndian- 
apolis, Ind. And on December 22,11902, I 
killed my wife Hannah Knapp at 339 South 
Fourth street in Hamilton, Ohio, and threw 
her in the river out by Lindenwald. This is 
true. Alfred A. Knapp. Hamilton, Ohio, 
February 26, 1903. I make this statement 
by my own free will, and not by the request 
of any officer or any one else. Alfred A. 
Knapp. ! 

Error w T as assigned to the admission of tjiat part 
of the confession which did not relate to the kill¬ 
ing of Hannah Knapp, for whose murdeij the de¬ 
fendant was on trial. On Pages 385-6 th^ follow¬ 
ing appears: 

In the trial of this cause in the court of 
common pleas the court not only once, but 
several times told the jury that thej accused 
was on trial but for one crime, and that 
crime the killing of Hannah G. Khapp, as 
alleged in the indictment, and that the ac¬ 
cused was not to be prejudiced by state¬ 
ments made by him as to the commission 
of any other crime or crimes than the one 
mentioned in the indictment. 

Declarations must be considered j in their 
entirety. 3 Rice on Evidence, sec. 492. 

j 

i 

j 

i 

i 


I 

i 
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Suppose that the defendant in the com¬ 
mon pleas court had written two lines upon 
one sheet of paper, one line reading “I did 
not kill Hannah G. Knapp” and the other 
line reading immediately below the first “I 
did kill Hannah G. Knapp”; it is evident 
that the state could not cut the last line from 
the sheet and introduce it as an admission 
of guilt, nor could the state’s attorney paste 
the slip over the first line totally obscuring 
it and then offer the paper as evidence, yet 
the circuit court in its opinion intimates that 
this should have been done. The written 

confession was and is an entirety. It should 

* 

have been received as a whole unchanged 
and without obliteration, or else altogether 
rejected. The confession must be taken as a 
whole. Greenleaf on Evidence, sec 218. 

Therefore it must be true that it is proper 
to allow the entire writing to be read to the 
jury, even though it contains admissions of 
guilt of crimes other than the one charged 
in the indictment, the court first cautioning 
the juiy to disregard all the parts not re¬ 
ferring to the particular crime under inves¬ 
tigation and which is charged in the indict¬ 
ment. 

We submit the following authorities that 
under the rules of law the entire confession 
was competent as evidence to go to the jury 
to the caution of the court and the instruc¬ 
tion of the court that it was only received 
as bearing upon the crime mentioned in the 
indictment. Abbott’s Criminal Trial Brief 
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(2 ed.), p. 453, sec. 133; State v. Underwood, 
75 Mo. 230; Gore v. People, 162 Ill. 259. 

In the case before the Court, the lower court ad¬ 
mitted the entire conversation that the defendant 

i 

had with the officer and properly instructed the 
jury that the fact that she was arrested several 
years ago in New York City had nothing to clo with 
the crime with which she was charged. H6w can 
it seriously be contended that this was error f Sup¬ 
pose that the Government had attempted to keep 
out certain parts of that conversation which vrere 
favorable to the defendant. Would not the de¬ 
fendant have been entitled to compel the prosecu¬ 
tion to introduce all of the conversation wtfich she 
had with the officer, and particularly that part 
which was favorable to her ? 

i 

CONCLUSION 

| 

In conclusion, it is respectfully submitted that 
no error was committed by the lower Court; that 
the defendant was given a fair trial; and that the 

i 

judgment should be affirmed. j 

Leo A. Rover, j 
United States Attorney. 
John J. Sirica, 

Assistant United States Attorney . 
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